e ———

IN THE UNITED STATES DISTRICT COURT 'l

Eeputy

On this the day the Court considered Defendant’s Amended Motion to Dismiss, and
Plaintiffs’ Motion for Partial Summary Judgment. After carefully considering the arguments of both
parties and the applicable legal authority the Court is of the opinion that Defendant’s motion should
be GRANTED IN PART. Further, the Court finds that Plaintiffs’ Motion for Partial Summary
Judgment is GRANTED IN PART.

I. BACKGROUND

Plaintiffs, Life Partners, Inc. (LPI) and John Moroney (Moroney), filed suit against
Defendant, Life Insurance Company of North America (LINA), due to a dispute over Moroney’s
&umpt to assign his rights in a life insurance policy issued by LINA. |

LPI is a viatical sertlement company. LPI and similar companies purchase life insurance
policies held by terminally ill policyholders known as viators. LPI basically pays the viator a lump
sum of money as a percentage of the value of the policy. The lump sum payment may be used by
the viator however he sees fit (¢.g. to pay for: medical expenses, a trip around the world, gifts to
loved ones). Inreturn, LPI becames the beneficiary of the policy and continues to pay the premiums.

Upon the viator’s death the proceeds of the policy are paid to LPI. The sooner the viator dies the
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greater the profit to LPL. These arrangements are a relatively new phenomenon. The viatica]
settlement mdustiy grew out of the large number of people suffering from the disease known as
AIDS in the 1980's.

In the present case, John Moroney is a New York resident suffering from AIDS. On
November 17, 1997, Moroney executed an assignment of his rights and benefits in his LINA life
insurance policy in favor of LPL. In exchange, LPI agreed to pay Moroney $45,500. LIN A refused
to acknowledge Moroney’s assignment and this litigation ensued. LINA contends that LPI”s contract

with Moroney is illegal because LPI is not licensed to do business in New York. In LINA’s motion

 to dismiss Plaintiffs’ claims, LINA argues: 1) this Court lacks jurisdiction; 2) Plaintiffs’ state Jaw

.. -

- claims are pre-empted under ERISA; 3) LPI has no standing to sue; and 4) Plaintiffs’ case is not ripe.

- Plaintiffs have moved for partial summary judgment and seek the following: 1) a declaratory

- judgment that LPI is not required to obtain a New York license; 2) an order compelling LINA to

-honor Moroney’s assignment to LPI; and 3) an injunction enjoining LINA from refusing to honor
other assignments from New York residents to LP1. The issues and arguments contained in both
motions are similar and will be considered together.

II. STANDARDS
A. Motion to Dismiss
When ruling on a motion to dismiss, the Court must accept all well-pleaded facts as true gnd

view them in the light most favorable to the Plaintiff. Campbellv. City of San Antonio, 43 F 34 973,
975 (5th Cir. 1995). The Court should only dismiss the complaint if it appears beyond doubt that
Plaintiff cannot prove a set of facts in support of her claim which would entitle her to relief. John
Doe v. Hillsboro Indep. Sch. Dist., 81 F.3d 1395, 1401 (5th Cir. 1996).

B. Summary Judgmen:



The purpose of summary judgment is to picrce the pleadings and assess the proof to
determine if a genuine need for trial exists. Matsushita Elec. Indus., Co. v. Zenith Radio Corp., 475
U.S. 574, 587 (1986). Summary judgment procedure isolates and disposes of factually unsupported
claims or defenses, assisting courts in the just, speedy and inexpensive determination of every action.
Celotex Corp. v. Catren, 477 U.S. 317, 323-24 (1986).

Summary judgment is appropriate only if "there is no genuine issue as to any materia] fact
and . . . the moving party is entitled to a judgment as a matter of law." Fed. R. Civ. P. 56(c). The

' party seeking summary judgment bears an "exacting burden of demonstrating that there is no actual
—————--—.dispute as to any material fact in the case.” Impossible Eléctronics Techniques, Inc. v. Wackenhut
| Protective S):stém, Inc., 669 F.2d 1026, 1031 (5th Cir. 1982).

In determining whether the movant has met its burden, the Court must view the evidence
introduced and all factual inferences from the evidence in the light most favorable to the party
opposing summary judgment. See id. at 1031. All reasonable doubts as to the existence of agenuine
issue of material fact must be resolved against the movant. See id at 103 1; Jones v. Western
Geophysical Co., 669 F.2d 280, 283 (5th Cir. 1982). The fact that it appears to the Court that the
non-movant party is unlikely to prevail at trial or that the movant's statement of facts appears more
plausible is not a reason to grant summary judgment. Jd at 283,

Once the movant has shown the absence of material factual issues, the op;;»osing party has
a duty to respond with any facrual assertion that would preclude summary judgment. See Cleckner
v. Republic Van & Storage Co., 556 F.2d 766, 771 (5th Cir. 1977). Rule 56(e) of the Federal Rules
of Civil Procedure provides that “[w]hen a motion for summary judgment is made and supported as
provided in this rule, an adverse party may not rest upon the mere aucgatioﬁs or denials of his

pleading, but his response, by affidavits or as otherwise provided in this rule, must set forth specific



facts showing that there is a Q:nuine issue for trial. If he does not so respond, summary judgment,
if appropriate, shall be entered against hira." In this respect, the burden on the non-moving party is
not especially heavy; however, he must show specific facts that present a genuine issue of materjal
fact worthy of trial rather than showing mere general allegations. See Gossert v. Du-Ra-Kel Corp.,
569 F.2d 869, 872 (5th Cir. 1978).
OI. DISCUSSION
A. Pre-emption Under ERISA- ' T -
LINA contends that Plaintiffs’(hereinafter “LPI") state law claims for breach of contract,
tortious interference, and punitive damages are pre-empted under ERISA. LPI counters that there
T T Tt existS Ceffain categories of policies to which ERISA would not apply. The Court need not reach
LPI’s argument on this point. For reasons outlined infra, the only issue before the Court is whether
ERISA pre-empts LPI's state law claims as they relate to Moroney’s policy. Clearly, Moroney’s
policy docs fall under the ambit of ERISA as his is a group policy obtained through hi.s employer,
LPI’s state law claims are pre-empted as they relate to the assignment of rights executed by
Moroney. Therefore, LINA is entitled to dismissal of these claims.
B. The Legality of Moroney's Assignment
LINA’s pnmary argument for dxsrmssal and its Tesponse to LPI’s mon on for partial summery
]udgmem, is that LPI’s contract with Moroney is illegal and therefore void. According to LINA,
LPI's contract with Moroney is illegal because LPI is not licensed to do business in the state of New
York as required by New York law. New York Ins. Code §§ 7802(a) and 7808. LPI counters by
stating that it is not required to obtain a New York license because it does not do business in New
York. In its complaint, LPI states that it “maintains no office or facilities in New York, has no

employces or agents soliciting business or otherwise operating in New York, does not discuss,



negotiate, or execute contracts of viatical settlement in New York, and does not target the New York
market for advertising or other marketing efforts.” As aresult, LPI argues that LINAs xefusal to
honor Moroney’s assignment to an out-of-state corporation, not doing business in New York,
violates the Commerce Clause of the United States Constitution. LINA answers by citing the
McCarran-Ferguson Act, 15 U.S.C. § 1011 er. seq. (“Act”), which removed any barriers to states
wishing to regulate “the business of insurance.”

As to the threshold- question; the Court finds ‘that LPI is not subject to the licénsing
requirements of the state of New York. A finding to the contrary would put onerous restrictions on
corporations like LPI which are willing to contract with individuals outside the state of Texas.

T -—iiﬁik’s position would make LPI subject to the re gulatory scheme of every state whose citizens seek
out LPI’s services. LINA has not shown that LPI has done business in New York. The only
connection between LPI and Moroney is Moroney’s assignment to LPI. LPI correctly argues that,
under these facts, this alone is not enough to find that LPI is doing business in New Y'ork thereby
subjecting it to New York law. Further, the Court is not persuaded by LINA’s invocation of the
McCarran-Ferguson Act. The Act only authorizes the regulation of “the business ofinsurance.” The
Court is persuaded by the reasoning of the D.C. Circuit in ti:c carlier Life Partners litigation with the
Securities and Exchange Commission. SEC v. Life Fariners, Inc., 87 F.3d 536, 541-2 (D.C. Cir.
1996). Viatical agreements do not fall under “the business of insurance” language of the Act.
Therefore, LPI need not be licensed in New York. Further, such a finding renders Moroney’s
assignment to LPI perfectly valid and therefore must be recognized by LINA.

C. Injunctive Relief
LPI moves this Court of impose a permanent injunction on LINA to prevent LINA from

refusing to honor furure assignments by other New York citizens. This the Court declinesto do. For



the Court to grant injunctive relief the “plaintiff must show the existence of a substantial threat of
irreparable harm, that outweighs any harm the relief would accord the defendants, that there is no
adequate remedy at law, and the granting the injunction will not disserve the public interest”
Calmes v. U.S. 926 F.Supp. 582,591 (N.D. Tex. 1996). The Court finds that LPI has not shown an
irreparable injury. LPI states that it will have 1o litigate this same issue in the future if LINA
continues to refuse assignments from New York residents. This simply does not rise to a level
- justifying this~issuaac&of«a»pennangnt—injunc‘dcn.—~-'lfhercfore LPI's request for injunctive relief - -
should be denied.
Accordingly, it is
ORDERED that Dcfcndants Amended Motion to Dismiss is GRANTED IN PART as to

) ﬁ_l{l_giptjiff’gj state law claims and DENIED IN PART as to Defendant’s other claims. It is further

ORDERED that Plaintiffs’ Motion for Partial Summary Judgmentis GRANTED IN PART
and DENIED IN PART. Itis further

ORDERED that LPI is not required to obtain a New York license to accept assignments
from New York citizens. It is further

ORDERED that LINA recognize and honor Moroney’s assignment of rights to LPI.
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SIGNED this | 3 day of November 1998.

et it —— t— o

WALTER S. SMITH, JR. '
UNITED STATES DISTRICT JUDGE
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JUDGMENT

This Court’s order dated November 13, 1998 granted Plaintiffs’ motion for partial sunimary
judgment under the Employee Retirement Income Security Act with res;;cct to the right of Plzintiff
John Moroney to assign his rights in Group Insufa.uce Policy No. GL-14577, issued by‘Defendant
Life Insurance Company of North America, to Plaintiff Life Partners, Inc. The Order of November
13 further dismissed Plaintiffs’ common law claims. Because Plaintiffs’ Second Amended Complaint
withdraws the only claim not adjudicated by the Order of November 13 , entry of judgment is now
appropnate under Rule 58 of the Federal Rules of Civil Procedure.
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"IT IS THEREFORE:
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1. Declared that Plaintiff Life Partners, Inc. is not required to obtain a license issued by
or under the authority of the State of New York to accept the assignment of benefits
under life insurance policies from New York residents;

ORDERED that Defendant Life Insurance Company of North America reco gnize

3]

and honor Plaintiff John Moroney’s assignment of his rights in Group Policy No. GL-

14577 to Plaintiff Life Partners, Inc.; and
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